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HIGH COURT FORM NO. (J)2

HEADING OF JUDGMENT IN ORIGINAL SUIT / CASE

District : Sonitpur

In The Court of the Munsiff No. 1, Tezpur, Sonitpur

Present  : Smt. G. Rabha

24th day of October of 2011

Title Suit / Case No.  24 of 2006

1.   Sri Deba Kanta Kalita @ Debram Kalita

2. 

- Versus -

1. Sri Gopal Ch. Bora

2. 

This Suit coming on for final hearing on(1)

(1) Give date or dates, 24-10-2011

in the presence of

              

Sri K. P. Singh

Sri S. Mishra

and having stood for consideration to this day the Court delivered the 
following Judgment:-

JUDGMENT

1. This suit has been filed for declaration of Right, Title and 
Interest over the suit land and for recovery of possession. 

Plaintiff(s) /

Petitioner(s)

Defendant(s) /

Opposite Party

Defendant(s) /

Opposite Party

Plaintiff(s) /

Petitioner(s)

Advocate(s) /

Pleader(s)

for

for
Advocate(s) /

Pleader(s)



2. Schedule of the total land as described in Schedule A

6 Bigha, 3 katha 11  lecheas   covered  by 
dag   no.  249  of  p.p.   no.   29/119/124  of 
Saporachuburi    revenue   in   Mouza 
Bhairabpad  Dist  .Sonitpur[Assam],

Schedule C

1 bigha 3 katha 15 lecheas  covered  by  dag 
no.  249/505  of  p.p.   no.   29/119/124  of 
Saporachuburi    revenue   in   Mouza 
Bhairabpad  Dist  .Sonitpur[Assam],

3. The facts of  plaintiff’s case:   The plaintiff  stated in his 

plaint that the original   pattader  of  the  suit  land  was 

Hemaram Kalita. After death of Late Hemaram Kalita the 

suit land described in Schedule A, is inherited by his legal 

heirs,  two son and wife namely, the plaintiff  Deba Kanta 

kalita,   late   Lilambar  kalita  @  Nilambar  Kalita  and 

Maneswari  Kalita  into  three  equal  parts  .  Late  Hemaram 

Kalita had four daughters but two of them expired during 

his life time and their legal heirs were arrayed as defendants 

alongwith the other two daughters . The case of the plaintiff 

is that after the death of their father, his brother Lilambar 

kalita @ Nilambar Kalita had sold of 2B, 2k, 10L of land 

vide sale deed no. 821 of 1972  dated 16-2-72 and another 1 

bigha 3 katha 15 lecheas vide sale deed no. 3698 of 1985 

dated  14-11-1985  in  favour  of  defendant  Golap  Chandra 

Deka. While  the defendant Maneswari Kalita  had  been 



possessing  her  share   of  land, she  had also sold of 2 

bigha of land vide registered sale deed no.963 of 2001 dated 

4-8-2001.  The  plaintiff  was  aggrieved  that  his  brother 

Lilambar kalita @ Nilambar Kalita had illegally  sold of 

1 bigha 3 katha 15 lecheas of land beyond his shares vide 

sale deed no. 3698 of 1985 dated 14-11-1985 . The plaintiff 

pleaded  that  he  had  approached  the  defendant  Golap 

Chandra Deka to vacate  the suit  land but he refused and 

hence this case had been filed.

4. The facts  of  the case as  per written statement:  The 

principal  defendant   no.  1contested   the   suit   by   filing 

written   statement.  In  the   written   statement   ,  the 

contesting   principal   defendant    partly  admitted   that 

statement of the plaint but denied the fact that the plaintiff 

has no knowledge about the sale deed no 3698 dated 14-11-

1985 .  The  answering   principal   defendants   in   their 

written statement  stated  that  the plaintiff has knowledge 

about the sale deed and delivery of possession but he did not 

raise any objection. The defendant further pleaded that this 

suit is barred by resjudicata, since the plaintiff had filed a 

similar  case  on  the  same  subject  matter   against  the 

defendant  registered as Title Suit no: 43/01. The said suit 

was  dismissed  for  default  and  thereafter  this  instant 

vexatious suit has been filed to harsh the defendant. Hence 

the defendant   party prayed to dismiss the suit with cost.



5. Consider  the  pleading  of  both  sides  this  Court  has 

framed the following issues noted below: 

(i) Whether  the  suit is maintainable ?

(ii)Whether  the  suit  is  barred  by law of  limitation or  

any other provision of law?

(iii) Whether  the suit is hit by principle of res judicate

(iv) Whether   the   plaintiff  has   right  ,  title   and  

interest  over the  schedule  “C” land of the plaint?

(v) Whether the sale deed no 3698 dated 14-11-1985 is  

null and void ab initio and liable to be cancelled?

(vi) Whether  the  plaintiff  is  entitle  to a decree  as  

prayed  for ?

(vii) To  what  other   relief  /reliefs the parties  are  

entitled. 

6. Plaintiff had examined four plaintiff witnesses named PW.1 

Deba Kanta Kalita, PW-2 durlab Kr Borah, PW-3 Pradip 

Kalita and PW.4 Bul kalita and exhibited six documents

7. The defendant had examined three witnesses named DW.1 

Golap Ch. kalita, The defendant  himself and DW.2  Biraj 

Borah and DW.3 Chiku Borah. The defendant had exhibited 

T.S no: 43/01.



       

8.   DECISION, DISCUSION AND REASONS THEREOF: 

Taking into consideration of the pleadings and the averments 

of both parties, let us now discuss the issues accordingly.

Issue no,1,2 and 3 

Whether   the  suit  is  maintainable  ?  Whether   the  suit   is  

barred  by law of  limitation or any other provision of law? And  

Whether  the suit is hit by principle of res-judicate ?  

9. The defendant challenged the maintainability of the present 

suit on two grounds:

1. This suit is barred by principle of res-judicata.

2. This suit is barred  by law of  limitation.

10.The defendant has made and averment that the present suit 

is     barred   under  section   11 of   the   Civil Procedure 

Code , on  the   grounds   of  res – judicata.

11.DW. 1 Golap Ch. Borah had averred that the plaintiff had 

filed a similar case on the same subject matter  against the 

defendant   registered  as  Title  Suit  no:  43/01.  Learned 

counsel  of  the defendant  Mr.  Mishra had argued that  the 

Title  Suit  no:  43/01  was  dismissed  for  default  but  the 

plaintiff did not take any steps to  set as side the dismissal 



decree, thus when the dismissal decree is in force the instant 

suit is barred by the principle of res-judicata.

12. We now that,   Sec. 11 of  CPC embodies the doctrine of res 

judicata. It reads thus :

                      “No Court shall try any suit or issue in  

which the matter  directly  and substantially  in issue  

has  been  directly  and  substantially  in  issue  in  a  

former  suit  between the  same  parties,  or  between  

parties  under  whom  they  or  any  of  them  claim,  

litigating under the same title in a Court competent to  

try  such  subsequent  suit  or  the  suit  in  which  such  

issue  has  been  subsequently  raised,  and  has  been  

heard and finally decided by such Court.

13.      In this instant case it is admitted fact that the former suit 

being registered as Title Suit no: 43/01, was dismissed for 

default and the same was not disposed of finally on merit. 

Hence this instant suit is not barred by res-judicata.

14.In  regard  to  second  point  the  Learned  counsel  of  the 

defendant  Mr.  Mishra,  argued   that  when the   plaintiff’s 

brother Lilambar kalita @ Nilambar Kalita had sold of  1 

bigha 3 katha 15 lecheas of land vide sale deed no. 3698 of 

1985 dated 14-11-1985 ,  the plaintiff has knowledge about 

the sale deed and delivery of possession but he did not raise 

any objection at  that  time .  He further  argued that  if  the 

plaintiff  was  aggrieved  for  execution  of  the  sale  deed 

executed  in  the  year  1985,  he   must  have  filed  the  suit 

immediately, since he has knowledge about the execution of 

the  sale  deed  and  delivery  of  the  property.  He  further 



submitted that under Art 59 of Limitation Act, the period of 

limitation  starts  from  the  date  of  registration  of  the 

instrument  and  hence  the  period  of  limitation  for  the 

plaintiff runs from 14-11-1985 and expired on 13-11-1988. 

Whereas this suit has been filed in the year 2005, thus this 

suit  is badly barred by limitation.

15. Mr. Kashi Prasad Singh, learned counsel appearing 

on behalf of the plaintiff, on the other hand, submitted that 

when a transaction is void,  a suit can be filed at any time, 

the provisions of the Limitation Act are not attracted.

16. We know that Limitation is a statute of repose. It 

ordinarily bars a remedy, but, does not extinguish a right. 

The  only exception is Sec 27 of the Act, where it provides 

that at the determination of the period prescribed by the Act, 

an extinction of right, as contemplated by the provisions of 

the  Limitation  Act,  prima  facie  would  be  attracted  in  all 

types of suits. The Schedule appended to the Limitation Act, 

as prescribed by the Articles, provides that upon lapse of the 

prescribed period, the institution of a suit will be barred. 

17.  In this instant case Article 59 of the Limitation Act 

applies especially when a relief is claimed on the ground of 

fraud  or  mistake.  In  other  words,  the  burden  lies  on  the 

plaintiff  that  the  sale  deed  no  3698  was  executed 

fraudulently and when  the period of limitation starts to run. 

18. Now let was evaluate the pleadings and evidence 

on record of plaintiff side. The PW-1 Deba Kanta kalita  had 

admitted in his  deposition that  the defendant has been in 



possession over the suit land since 1985, after the execution 

of  sale  deeds.  Thus,  I  am  of  opinion  that  the  plaintiff 

acquired knowledge about the sale deed in the year 1985 

and hence the period of filling this suit expired on 1988 . 

19. Issue no. 1 and 2 are decided in negative. Thus this 

suit is barred by limitation and hence not maintainable.

Issue no. 4 and 5

Whether  the  plaintiff has  right , title  and  interest  over the  

schedule  “C” land of the plaint? And Whether the sale deed no  

3698 dated 14-11-1985 is null and void ab initio and liable to  

be cancelled?

20.The plaintiff  as  per  his  pleadings  pleaded  that  sale  deed 

no.3698 was obtained fraudulently by depriving him from 

his share. He further avert that the sale deed is void-ab initio 

since the vendor late Lilaram Kalita @ Nilamber Kalita had 

sold the portion of land over which he does not have any 

share. 

21.  There is a presumption that a registered document is validly 

executed.  A registered  document,  therefore,  prima  facie 

would be valid in law. The plaintiff pleaded coercion, undue 

influence,  misappropriation  or  fraud  thus  it  is  required 

under the law to be proved with cogent evidence. In other 

words the onus of proof, thus, would be on a person who 

leads evidence to rebut the presumption.

22. PW.1  Deba  Kanta  Kalita,  PW-2  durlab  Kr  Borah,  PW-3 

Pradip Kalita and PW.4 Bul kalita all the plaintiff witnesses 



had  deposed  in  unison  that  Late  Lilambar  kalita  @ 

Nilambar Kalita had illegally sold of  1 bigha 3 katha 15 

lecheas  of  land  vide  sale  deed  no.  3698  of  1985  to  the 

defendant on dated 14-11-1985. The plaintiff avert that his 

father  Late  Hemaram  Kalita  originally  possesses  land 

measuring  6 Bigha, 3 katha 11  lecheas and after his death, 

the  total  land  is  inherited  by  himself,  his  brother   late 

Lilambar  kalita  @  Nilambar  Kalita  and  step  mother 

Maneswari Kalita into three equal parts measuring 2 Bigha 

1 katha 3 lessas . The plaintiff had alleged that, when Late 

Lilamber Kalita had sold of 2B, 2k, 10L of land vide sale 

deed  no.  821  of  1972   dated  16-2-72,  he  had  already 

exceeded his share, thus the subsequent sale deed is void ab 

initio. 

23. On the other hand the defendant alleged that the plaintiff 

had knowledge about the sale deed since 1985 but he did 

not challenged the sale deed within the period of limitation. 

The defendant had adduced evidence to prove his claim that 

the plaintiff has knowledge about the delivery of the suit 

land.  DW.2  Biraj  Borah and  DW.3  Chiku  Borah  all  the 

witnesses had supported the deposition of  DW.1 Golap Ch. 

kalita  ,that he has been in continuous possession over the 

suit  land  since  1985  through  cultivation  and  a  small 

residential house.

24.  In view of above evidence on record, I am of opinion that a 

simple arithmetical calculation is sufficient to show that if a 

land is inherited by three legal heirs each heirs shall inherit 

1/3rd share but  this  instant  suit  is  not  about  partition and 

infact partition had never been an issue among these three 

legal heirs, what is disputed is the sale transaction. Thus, the 

land in dispute was jointly possessed by the  heirs as ejmali 

property and the status of plaintiff in 1985 was one of the 

co-percenary and he challenged the sale deedno: 3698/1985 



as void ab initio, since he did not consented  to sell his part 

of  share  and  Lt.  Lilamber  had  executed  the  sale  deed 

illegally.

Transfer of property Act

25.The plaintiff cannot claim ignorance that the sale deed was 

executed  in  1985,  when  there  is  a  presumption  that  a 

registered  document  is  validly  executed.  A  registered 

document,  therefore,  prima  facie  would  be  valid  in  law. 

Under Sec 3 of the Transfer of Property Act,  registration of 

a  document  transferring  interest  in  immoveable  property 

amounts to notice .

Sec 3 of Transfer of property Act, in Explanation I and  II, it 

has been laid down as,

Explanation  I.  -Where  any  transaction  relating  to  

immoveable property is required by law to be and has been  

effected by a registered instrument,  any person acquiring  

such property or any part of, or share or interest in, such  

property shall be deemed to have notice of such instrument  

as from the date of registration or, where the property is not  

all  situated  in  one  sub-district,  or  where  the  registered  

instrument  has  been  registered  under  sub-section  (2)  of  

Section  30  of  the  Indian  Registration  Act,  1908  (16  of  

1908), from the earliest date on which any memorandum of  

such  registered  instrument  has  been  filed  by  any  Sub-

Registrar within whose sub-district any part of the property  

which is being acquired, or of the property wherein a share  

or  interest  is  being  acquired,  is  situated  :]

Provided  that-

(1) The instrument has been registered and its registration 

completed  in  the  manner  prescribed  by  the  Indian 



Registration Act,  1908 (16 of  1908),  and the rules  made 

thereunder,

Explanation  II.  -Any  person  acquiring  any  immovable  

property or any share or interest in any such property shall  

be deemed to have notice of the title, if any, of any person  

who  is  for  the  time  being  in  actual  possession  thereof.

26. It is an admitted fact that the registration of sale 

deed was done on 14-11-1985,  it is presumed that the 

plaintiff  being  a  brother  of  Late  Lilamber  Kalita,  has 

knowledge  about  the  registration.  The  date  of 

registration of sale deed is by itself a notice, the detail 

has been discussed above. The plaintiff did not explained 

how he was left ignored and unaware of the sale deed, 

when he was neither minor nor he was away from the 

district. Thus mere plea of ignorance is not sufficient, it 

should  be  properly  explained,  since  it  will  effect  a 

registered document  which was otherwise done as per 

procedure. 

27.  I  agree,  it  is  general  rule  that a  person cannot  confer  a 

better title than what he has but Sec 41 is the exception. Let 

us go through the provision of Sec 41.of the Act.

Sec  41   Transfer  by  ostensible  owner.

Where,  with  the  consent,  express  or  implied,  of  the  

persons interested in immoveable property, a person is  

the ostensible owner of such property and transfers the  



same for consideration, the transfer shall not be voidable  

on the ground that the transferor was not authorised to  

make  it:  provided  that  the  transferee,  after  taking  

reasonable  care  to  ascertain  that  the  transferor  had  

power  to  make  the  transfer  has  acted-in  good  faith.

28.. In the case of Seshumull M. Shah v. Sayed Abdul Rashid 

& others reported in (AIR 1991 Karnataka 273), it has been 

held  that  in  every  case,  where  a  transferee  for  valuable 

consideration  seeks  protection  under  section  41  of  the 

Transfer of Property Act, the transferee must show that the 

real  owner  had  permitted  the  apparent  owner  either  by 

express words, consent or conduct to transfer the property 

in favour of the transferee. In other words, it must be shown 

that with the consent of the true owner, the ostensible owner 

was able to represent himself as the owner of the property to 

the purchaser for value without notice.

29.Applying the above tests to the facts and circumstances of 

the present case, on the basis of the evidence on record, I 

found  that  the  plaintiff  was  residing  with  his  brother 

Lilamber Kalita  in the same village till his death but he had 

never challenged the authority of the vendor for executing 

the  sale  deed.  Further  the  defendant  has  been  in  after 

delivery  of  the  suit  land  he  has  been  in  continuous 

possession over the suit land since 1985, thus there is no 

allegation of force full  eviction .  Thus by conduct of the 

plaintiff, it is deem that the plaintiff as true owner had given 

consent  to  ostensible  owner  to  represent  himself  as  the 

owner of the property to the purchaser to execute the sale 

deed which was registered on consideration.



30.  In  view  of  above  discussion  this  Court  hold  that  the 

plaintiff has failed to prove her right and title over the suit 

land. This two issues are decided in negative.

Issue no.6 and 7

Whether  the  plaintiff  is  entitle  to  decree  as  prayed  for ?

To  what  other   relief  /reliefs the parties  are  entitled. 

31.In the light of discussion of issue no. “1”, “2” “4” and “5” , 

this  Court  has  already  decided  thus  suit  is  barred  by 

limitation and not maintainable in its present form and that 

the plaintiff has failed to prove her right and title over the 

suit  land.  Hence the plaintiff  is  not  entitled to  any relief 

prayed for.

32.Both these two issues are decided in negative.

ORDER

1. The suit stands dismissed on contest, without any cost 

since the plaintiff is a senior person aged 73years.

2. Prepare the decree.

3. Thus this Judgment and order is passed under the hand 

and seal of this Court.

Gitali Rabha

Munsiff no.1, Tezpur



Appendix

1.The plaintiff side witness

PW-1 Deba Kanta Kalita,

 PW-2 durlab Kr Borah,

 PW-3 Pradip Kalita

 PW.4 Bul kalita 

 2.Plaintiff  exhibited  the  following  documents. 

Ext. 1.Certified  copy  of  Chitta

Ext.2.Certified  copy  of   Jamabandi  

Ext.3. Certifited  copy  of  Jamabandi  

Ext.4.  Certified  copy  of Sale deed

       Ext.5. Certified  copy  of Sale deed

      Ext.6.  Certified   copy   of  Sale deed

4.  The   defendant side witness

DW.1 Golap Ch. kalita,

 DW.2 Biraj Borah 

DW.3 Chiku Borah. 

5.The defendant exhibited  the  following   documents.

Ext.  A. Written Statement.

Ext.  B.  T.S no: 43/01

Ext. B(1) to B (4). Documents of T.S no: 43/01

Gitali Rabha

Munsiff No.1, 

Tezpur :: Sonitpur


